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Brian C. Nelson

(Lieutenant, Canadian Forces) Appellant,
v

Her Majesty the Queen

Respondent.

INDEXED AS: R V. NELSON
File No.: CMAC 412

Heard: Vancouver, British Colombia, 11 December,
1997

Judgment: Vancouver, British Colombia, 11 Decem-
ber, 1997

Present: Malone, Simpson and Campbell, JJ.A

On appeal from a conviction and sentence of a Stand-
ing Court Martial held at Canadian Forces Base Mon-
tréal, Québec, on 15, 16 and 17 April 1997.

Indecent act — Conduct to the prejudice of good order and
discipline — Severity of sentence.

Held: Appeals dismissed.

COUNSEL:

M.R. Hunt, for the appellant
Commander C.J. Price and Major G.K. Duncan,
for the respondent

The following are the reasons for judgment of the
Court delivered orally in English by

MALONE JA.: We have carefully considered the
decision of the learned President of the Standing
Court Martial and are of the view that his findings
with respect to credibility and fact were supported
throughout by the evidence and should not be dis-
turbed on appeal.

Leave to appeal having been granted, the appeal
against sentence is dismissed.

Brian C. Nelson

(Lieutenant, Forces canadiennes) Appelant,
c.

Sa Majesté la Reine

Intimée.

REPERTORIE : R. C. NELSON
No du greffe : CACM 412

Audience : Vancouver (Colombie-Britannigue), le 11
décembre 1997

Jugement : Vancouver (Colombie-Britannique), le 11
décembre 1997

Devant : les juges Malone, Simpson et Campbell,
JCA.

En appel d’une déclaration de culpabilité et d’une
sentence prononcée par une cour martiale permanente
siégeant a la base des Forces canadiennes de Mon-
tréal (Québec), les 15, 16 et 17 avril 1997.

Action indécente — Conduite préjudiciable au bon ordre et
a la discipline — Sévérité de la sentence.

Arrét : Les appels sont rejetés.

AVOCATS :

M.R. Hunt, pour I'appelant
Commander C.J. Price et Major G.K. Duncan,
pour Pintimée
Ce qui suit est la version frangaise des motifs du
Jjugement de la Cour prononcés & U'audience par

LE 5UuGE MALONE, J.CA. : Apres examen attentif de
la décision du président de la cour martiale perma-
nente, nous concluons: que ses conclusions sur la cré-

. dibilité et sur les faits étaient toutes fondées sur les

preuves et témoignages produits, et qu’il n’y a pas
lieu de toucher & sa décision sur appel.

L’autorisation d’appel ayant été accordée, I’appel
contre la sentence est rejeté.
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ABSENCE WITHOUT LEAVE

Absence without leave — Place of duty a question of fact — Defence
of mistake of fact not established — Procedures governing release of
members notcontrary tosection 15(1) of the Canadian Charter of Rights and
Freedoms — No reasonzble apprehension of bias where witness had
previously worked as second in command to President of Court Martial

R Vv FORSTER, at 6

BIAS

Reasonable apprehension of bias — Commanding Officer sigming
charge sheet after takingadvice from Judge Advocate General's department
— Judge Advocate General's department responsible for prosecuting
appellant — Signing charge sheet not a judicial or quasi-judicial act —No
requirement to act yudicially

R v BROWN, at 280

A

CONSTITUTIONAL LAW

A General Court Martial 15 an independent tribunal under the
Canadian Charter of Rights and Freedoms, section 11(d)

R v GENEREUX, at 38

A Standing Court Martial 1s not an independent tnbunal under the
Canadian Charter of Rights and Freedoms, section 11(d)

R v INGEBRIGTSON, at 87

Absence without leave — Place of duty a question of fact — Defence
of mistake of fact not established — Procedures governing release of
members notcontrary to section 15( 1) of the Canadian Charter of Rights and
Freedoms — No reasonable apprehension of bias where witness had
previously worked as second 1n command to President of Court Martial

R v FORSTER, at 6

Canadian Charier of Rights and Freedoms, paragraph 11(d) —
General Court Martial not an independent tribunal — National Defence Act,
paragraph 238(1)(h) — New trial can only be ordered on the charge in
respect of which 2 finding of guiit 15 set aside — Legality and sevenity of
sentence — Conviction on charge of second degree murder — Sentence of
life imprisonment with order that accused be ineligible for parole for 15
years — Obligation on General Court Martial to determine the period of
inehigibility for parole — Sentence not too severe

R v DENEAULT, at 182

Canadian Charter of Rights and Freedoms, paragraph 11(d)— Right
to a hearing before an independent and 1mpartial tnbunal — Disciplinary
Court Martial meets the standards required by paragraph 11(d)

R v EDWARDS, at 347

Charter of Rights, section 11(f} — Right to trial by yury — Exception
where military nexus exists — Section 11(«) — Presumption of innocence
-— Not infringed on grounds that unamimity of court not required

R v BROWN, at 280

Conventng authonty — Discretion to order 2 particular mode of court
martral does not engage nights of accused under sections 7, 11(d) or 15(1) of
the Charter — National Defence Act, subsection 129(1) not unconstitutional
— No error 1n admitting evidence obtained tn violation of Charter section
8 — Synopsis contaiming statements made by accused — Improper for
prosecution to use statement to denve additional evidence — Denved
evidence to be excluded

R v LUNN, at 157
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CONSTITUTIONAL LAW — Concluded

Constitutional challenge — Respondent alleging after heaning of
appeal that section 230 1 of the National Defence Act contravenes section 7
of the Charter — Respondent moving for further oral hearing — Court
refustng request for further heaning — No new issues coming to light which
could not have been discovered before the hearing and which would likely
be determinative of the appeal — Need for additional evidence beyond that
1n the record 1n order for the Court to address the 1ssue

R v SEWARD, at 435

Consututional Law — Canadian Charter of Rights and Freedoms,
section 8 — Warmantless search conducted with consent of person controlling
the home — No violation of section 8 — Video tape and photographs of
search admissible 1n evidence

R v CoLE, at 547

Constitutional Law — Canadian Charter of Rights and Freedoms,
sections 11(a) and (b) — Delay not raised at Court Martial — Tnial wathun
four months of charge being laid not unreasonable

R v CoOLE, at 547

Criminal Code, sections 253(b) and 254(3) — Physical sobriety tests
amounting to detention — Accused not informed of fight to retain and
nstruct counsel unttl breathalyzer demand made under section 254(3) —
Delay justified under section 1 of the Canadian Charter of Rights and
Freedoms

R v SULLIVAN, at 33

General Court Martial — Convening authonty — Power to rescind
convening order and 1ssue new order — Whether accused has night to be
heard

R vV JOHNSTONE, at 171

National Defence Act, paragraph 140{f) — Included punishment of
automatic reduction 1n rank — Whether contrary to Charter, sections 12 and
18, or Canadian Bill of Rights, paragraph 2(e) — Defimition of “Federal
Board, Commuission or other Tribunal™ m the Federal Court Act includes the
Court Martial Appeal Court — Federal Court Act section 57 requires notice
to Attorneys General of constitutional question— No notice given — Court
refused to rule on Charter questions — Canadian Bill of Righis paragraph
2(e) not contravened by automatic inclusion of reduction in rank

R v LYoNs, at 130
R V. MATTHEWS, at 140

National Defence Act subsection 60(2)— Liability of formermembers
to tnal under the Code of Service Discipline — Subsection 60(2) constitu-
tionally valid — Military nexus doctrine — No longer has the relevance or
force which influenced many earlier decisions of the Court — Where Code
of Service Discipline confers jurisdiction the onus 15 on the accused to
demonstrate that the application of the Code would be unconstitutional

R v REDDICK, at 485

Sentencing — Sentencing process Is part and parce! of the tnial —
Accused has nght to be present during whole of tnal,

R V BITTLE, at 24

Standing Court Martial — Tnal occumnng outside of Canada —
Ingebrigison v 'The Queen applied — New tnal ordered by properly
constituted tribunal

R v DBESCHENES, at 110
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CONVENING ORDER

General Court Martial — Convening authonty — Power to rescind
convening order and issue new order — Whether accused has right to be
heard

R v JOHNSTONE, at 171

COURT MARTIAL

Canadtan Charter of Rights and Freedoms, paragraph 11(d)— Right
to a hearing before an 1ndependent and 1mpartial tnbunal — Disciplinary
Court Martial meets the standards required by paragraph 1 1(d)

R v EDWARDS, at 347

Court Martial — Application of Military Rules of Evidence, section
16(2) — National Defence Act, sechion 129 — Conduct to the prejudice of
good order and discipline — Appeal dismissed

R v MccuLLy, at 240

Error of law — President of Standing Court Martial quoting section
273 2 of the Criminal Code i his findings — Section 273 2 not 1n effect at
the relevant ime — Unclear from the President’s findings to what extent he
relied on this section — Unsafe to maintain conviction on this charge

R v JONES, at 457

General Court Martial — Objection to one sentence 1n 1nstructions of
Judge Advocate — Instructions must be looked at as a whole — Accomplice
evidence — Waming no longer required in ordinary cniminal proceedings —
Section 83 of the Miluary Rules of l:vidence makes warning mandatory ina
court martial — Mansfaughter — Sentence of three years’ imprisonment
grossly inadequate— Substitution of sentence of nine years’ imprisonment

R v LAFLAMME, at 145

Junischetion of General Court Martial — Accused charged, inter alia,
under sectton 93 National Defence Act with behaving in a disgraceful
manner, and as an alternate charge under section 130, with assault contrary
to section 266 of the Crinunal Code — National Defence Act, section 70,
prohibits service tnbunal from trying any person charged with sexual assault
— Accused alleged that offences described 1n charges under sections 93 and
130 amounted to charges of sexual assault and that service tribunal therefore
lacked junsdichion — Section 70 refers to a person charged with sexual
assault — Accused not charged with sexual assault— No flagrant impropri-
ety 1n the way the charges were formulated —— Prosecutors have discretion
to assess the facts and the law to determine what 1s the most appropnate
charge to be laid — Debatable whether the facts as alleged would have
supported a conviction for sexual assault

R v MARsAW, at 509

Prosecutor’s closing address— Remarks prejudicial and :nflammatory
~— Statements 1n closing address based on hearsay evidence and rumours
adverted to at trial — Statement by prosecutor that the accused’s trial was
aboutinsuring acertain objective standard of conduct in the Canadian Forces
wrong 1n law — Directions of the Judge Advocate not sufficiently strong to
negate potential harm done by prosecutor’s address

R v MARSAW, at 509

DEFENCES

Absence without leave — Plaée of duty a question of fact — Defence
of mistake of fact not established — Procedures governing release of
members not contrary to section 15(1) of the Canadian Charter of Rights and
Freedoms — No reasonable apprehension of bias where witness had
previously worked as second 1n command to President of Court Martial

R v FORSTER, at 6

Defences — Mistaken belief in consent — Common assault
R v BALLINGER, at 242

INDEX

DRIVING OFFENCES

Appeal from order of Disciphinary Court Martial refusing bail —
Improper comments by prosecutor during heaning — Decision refusing bail
ustified 1n the circumstances — Appeal dismssed

R v DUNCAN, at 112

Criminal Cade, sections 253(5) and 254(3) — Physical sobnety tests
amounting to detention — Accused not informed of right to retain and
1nstruct counsel until breathalyzer demand made under section 254(3) —
Delay justfied under section 1 of the Canadian Charter of Righis and
Freedoms

R Vv SULLIVAN, at 33

DRUG OFFENCES

Possession of a narcotic — Deemed possession — Cramenal Code,
section 3(4)(5)

R v MCCULLOUGH, at 3

Possession of manhuana — Deemed possession — Criminal Code,
section 4(3)(5) — Inference of consent from failure to object

R v GINGRAS, at 30

EVIDENCE

Character evidence — Irrelevant and prejudicial evidenceofaccused's
character elicited by prosecution — No evidence presented by defence to
raise the 1ssue of character — Opening address by defence counsel not
sufficient to put character 1n 1ssue — Subrule 2[(1) of the Mulutary Rules of
Evidence only permits prosecutor to intraduce evidence to rebut good
character where evidence of good character has been first introduced by
accused by cross-examination or by witnesses — Requirements of subrule
21(1) not satisfied in this case

R v MARSAW, at 509

Convening authortty — Discretion to order a particular mode of court
marhal does not engage rights of accused under sections 7, 11(d) or 15(1) of
the Charter— National Defence Act, subsection 129(1) not unconstitutional
— No error in admutting evidence obtained in violation of Charter section
8 — Synopsis containing statements made by accused — lmproper for
prosecution to use statement to denve additional evidence — Denved
evidence to be excluded

R v LUNN, at 157

Court Martial — Application of Military Rules of Evidence, section
16(2) — National Defence Act, section 129 — Conduct to the prejudice of
good order and discipline — Appeal dismissed

R v McCuLLy, at 240

Cross-examination — Prosecutor conducting abusive cross-examina-
tion of accused — In a cross-exammation of three hours the prosecutor
persistently asked the accused, 1n respect of over 20 prosecution witnesses,
whether each of these witnesses was nustaken — Questions put to an
accused on cross-examination as to the accuracy or veracity of the evidence
of prosecution witnesses 1s irrelevant and prejudicial — Prosecutor also
making suggestions that were prejudicial to the accused without calling
witnesses Or evidence to support these suggestions — Sugpestions by
prosecutor that accused was being extremely evasive were unsupported and
msulting

R v MARSAwW, at 509

Evidence — Admussibility — Note admitted at trial — Even if
inadmissible no substantial miscarnage of justice — National Defence Act,
section 241

R v LEBRUN, at 114

Evidence — Motion to submit new evidence on appeal — Aliegation
of ieffective legal representation at trial — Grounds not established

R v COLE, at 541

"
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EVIDENCE — Concluded

Evidence — Statement by accused — Statement paraphrased by
Mhlitary Police — Questions not recorded — No extenuating circumstances
— Statement inadmissible

R v HAGANS, at 260

-

Evidence — Wife competent to testify against husband —Nomatenal
inconsistency 1n the evidence of witnesses — Finder of fact 1s not obhiged to
address every aspect of the evidence 1n tus or her reasons

R v. COLE, at 547

General Court Martial — Objection to one sentence in instructions of
Judge Advocate — Instructions must be looked at as a whole — Accomplice
evidence — Warming no longer required in ordinary cnmnal proceedings —
Section 83 of the Milttary Rules of Evidence makes warming mandatory in a
court marttal — Manslaughter — Sentence of three years’ imprisonment
grossly inadequate — Substitution of sentence of ning years’ impnsonment

R V LAFLAMME, at 145

Hearsay — Statements ruled tnadmussible at tnal — No necessity to
admit hearsay statements shown — No substantial miscarriage of justice in
exclusion of statement

R v BROWN, at 280

Intercepted communications — Offences taking place in Germany —
Authorizations for interception of private telephone conversations obtained
under German law — Tapes and transcripts of conversations recewved in
evidence at Court Martial — No document evidencing notice to accused
under subsection 189(5) of the Crimnal Code — Apphication of and
sufficiency of comphance with subsection 189(5) of the Cruminal Code

R Vv BARSALOU, at 245

Natronal Defence Act, subsection 239(1) — No jurtsdiction conferred
on Court Martial Appeal Court to substitute a conviction on a charge where
the Court Martial has entered a stay of proceedings — National Defence Act,
section 124 — Neghigent performance of a military duty — Mulary duty
arises from tasking gtven by superior officer — Duty to exercise command
over subordinates includes duty to safeguard prisoners from physteal abuse
— Ewvidence — Evidence which related to Charge 1 and was relevant to
Charge 2 should not have been constdered in relation to Charge 2 — No
substantial miscamage of justice resulted— Appeal from sentence by Crown
— Crown seeking more severe sentence — Court must show restraint —
Sentence not clearly unreasonable.

R v S0x, at 460

Sentencing — Negligence 1n motor vehicle operation causing death—
Criminal Code, section 220 — Evidence of drug use beyond evidence of
prior conviction wrongly admitted — Canadian, rather than German,
sentencing standards should prevail in the circumstances,

R v WALSH, at 222

FRAUD

Criminal Code, paragraph 121(1)(z) — Frauds on the govemment —
Finding of the Standing Court Martial affirmed — Appeal dismissed

R Vv LARENTE, at 301

HOMICIDE

Canadian Charter of Rights and Freedoms, paragraph 11(d) —
General Court Martial not an independent tnbunal — National Defence Act,
paragraph 238(1)(5) — New tnial can only be ordered on the charge in
respect of which a finding of gult is set astde — Legality and seventy of
sentence — Conviction on charge of second degree murder — Sentence of
life imprisonment with order that accused be neligible for parole for 15
years — Obligation on General Court Martial to determine the penod of
ineligibility for parole — Sentence not too severe

R, v DENEAULT, at 182

HOMICIDE — Concluded

General Court Marhial — Objection to one sentence 1n instructions of
Judge Advocate — Instructions must be looked atas a whole— Accomplice
evidence — Waming no longer required tn ordinary crimznal proceedings —
Section 83 of the Military Rules of Evidence makes waming mandatory in a
court martial — Manslaughter — Sentence of three years’ imprisonment
grossly inadequate — Substitution of sentence of nine years’ imprisonment

R v LAFLAMME, at 145

Second degree murder — Defence of voluntary intoxication
R v DENEAULT, at 378

JURISDICTION

A General Court Martial 1s an independent tnibunal under the
Canachan Charter of Rights and Freedoms, section 11(d)

R v GENEREUX, at 38

A Standing Court Martial is not an independent tribunal under the
Cunadn Charter of Rights and Freedoms, section 1 1{d).

R Vv INGEBRIGTSON, at 87

Absence without leave — Place of duty a question of fact — Defence
of mistake of fact not established — Procedures govemning release of
members not contrary tosection 15(1) of the Canadian Charter of Rights and
Freedoms — No reasonable apprehension of bias where witness had
previously worked as second 1n command to President gf Court Martial

R v FORSTER, at 6

Appeal from sentence imposed by Standing Court Martial — Appeal
Court has junisdiction to vary sentence upwards or downwards — Must be
highly persuasive reasons to vary sentence

R v STEWART, at 205

Constitutional Law — Standing Court Martial — Junisdiction
R Vv ISAACS, at 253

Conventng authority — Discretion to order a particular mode of court
martial does not engage nghts of accused under sections 7, 11(«) or 15(1) of
the Charter — National Defence Act, subsection 129( 1) not unconstitutional
— No error in admitting evidence obtained (n violation of Charter section
8 — Synopsis containg statements made by accused — Improper for
prosecution fo use statement to derive additional evidence — Denved
evidence to be excluded

R v LUNN, at 157

Court Martial Appeal Rules— Rule 28(1Xd) — Courthas junsdiction
to reinstate appeal previously dismissed under rule 28(1)(d)

R V STEWART, at 126

Court Marttal — Resttution Order under National Defence Act,
section 227(2)— Order not appealable to the Court Martial Appeal Court—
Application for judicial review under section I8 1 of the Federal Court Act
or a challenge under section 8 of the Charter may be available

R v COLE, at 541

Junsdicion—C F A.0. 111-1 requining notice of trial to be pubhshed
1n Routine Orders — No notice published — Method of giving notice merely
administrative 1n nature — Tnal was open to public — Admunistranve
breach of C.F.4.0. 111-1 was subsequently cured .

R v TRUSKOSKI, at 552

Junsdichon — Stay of execution of punishment pending appeal —
Implied junisdiction of Court to grant stay to preserve nght of appeal

R v Lyons, at 121
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JURISDICTION — Concluded

National Defence Act subsection 60(2) — Liability of former members
to tnal under the Code of Service Discipline — Subsection 60(2) constitu-
tionally valid — Mlitary nexus doctrine — No longer has the relevance or
force which influenced many earlier decisions of the Court — Where Code
of Service Discipline confers junsdiction the onus 1s on the accused to
demonstrate that the application of the Code would be unconstitutional

R v REDDICK, at 485

Natwonal Defence Act, subsection 239(1)— No junisdiction conferred
on Court Mart:al Appeal Court to substitute a conviction on a charge where
the court martial has entered a stay of proceedings — National Defence Act,
section 124 — Negligent performance of a military duty — Mulitary duty
anses from tasking given by superior officer — Duty to exercise command
over subordinates includes duty to safeguard prisoners from physical abuse
— Evidence — Evidence which related to Charge | and was rrelevant to
Charge 2 should not have been considered in relation to Charge 2 — No
substantial miscarnage of justice resulted— Appeal from sentence byCrown
— Crown seeking more severe sentence — Court must show restraint —
Sentence not clearly unreasonable

R v S0x, at 460

MOTOR VEHICLE OFFENCES

Sentencing — Neghigence in motor vehicle operation causing death—
Criminal Code, section 220 — Evidence of drug use beyond evidence of
prior conviction wrongly admitted — Canadian, rather than German,
sentencing standards should prevail in the circumstances

R v WALSH, at 222

PROCEDURE

Appeal from order of Disciplinary Court Martial refusing bail —
Improper comments by prosecutor during hearing — Decision refusing bail
Justified 1n the circumstances — Appeal dismissed ’

R v DUNCAN, at 112

Court Martial Appeal Rules — Appointment of counse] for respondent
under Rule 20 — Authonty of Court to order payment of respondent’s
counsel out of public funds

R v BOLAND, at 255

Court Martwal Appeal Rules — Rule 28(1)(d)— Court has junisdiction
to reinstate appeal previously dismissed under rule 28(1)(d)

R v STEWART, a1 126

Court Marhial — Restitution Order under Natwonal Defence Act,
section 227(2) — Order not appealable to the Court Martial Appeal Court —
Apphication for judicial review under section 18 1 of the Federal Court Act
or a challenge under section 8 of the Charter may be available

R v CoLE, 8t 541

General Court Martial — Convening authonty — Power to rescind
convening order and issue new order — Whether accused has right to be
heard

R v JOHNSTONE, at 171

Junisdiction— C.£.4 O 111-1requiring notice of trial to be pubhished
1n Routine Orders — Nonotice published — Method of giving notice merely
administrative 1n nature — Tnal was open to public — Administrative
breach of C.FA.O 11]-1 was subsequently cured

R v TRUSKOSKI, at 552

Jurisdiction — Stay of execution of punishment pending appeal —
Implied junsdiction of Court to grant stay to preserve nght of appeal

R v LYONS, at 121

PROCEDURE — Concluded

National Defence Act, paragraph 140(f) — Included punishment of
automatic reduction 1n rank — Whether contrary to Charter, sections 12 and
15, or Canadian Bill of Rights, paragraph 2(e) — Defimtion of “Federal
Board, Commission or other Tribunal” wn the Federal Court Act includes the
Court Martial Appeal Court — federal Court Act section 57 requires notice
to Attarmeys General of constitutional question— No notice given — Court
refused to rule on Charter questions — Canadian Bill of Rights paragraph
2(e) not contravened by automatic inclusion of reduction mn rank

R v LYoONS, at 130
R V MATTHEWS, at 140

National Defence Act, section 248 3 — Release pending appeal
R V INGEBRIGTSON, at 27

Prosecutor’s notes— Prosecutor submitted notes ofthe evidence tothe
members of the Court — Notes consisted of extensive summary of the
evidence prepared by the prosecutor — Prosecutor made reference to notes
during his final submssions to the panel on the evidence -— Notes not made
part of the record before the Court Martial so that Court Martial Appeal
Court had no knowledge as to their contents — Trial record not disclosing
whether defence consented 10 notes being provided to Court — Practice
followed was dangerous and improper -~ No matenal should be left wmith a
panel unless the Judge Advocate and defence counsel have an opportunity to
see 1t and record their views — If such matenal is provided to the panel 1t
must be made part of the trial record

R v MARSAW, at 509

SENTENCE

Appeal by Crown from sentence -— Appeal Court must show restraint
— Sentence 1s not fit 1f clearly unreasonable — Officers having a higher
standard of care than other ranks — Sentence must provide a deterrent to
careless conduct — Sentence of severe reprimand clearly unreasonable —
Sentence of imprisonment for three months and dismissal from the Canadian
Forces imposed

R v SEWARD, at 435

Appeal from sentence by Crown — Crown secking more severe
sentence — Court must show restraint — Sentence notclearly unreasonable

R v Sox, at 460

Appellant convicted of sexual assault under section 130 of the
Nutional Defence Act — Six- month hmitation provision contained 1n the
summary conviction part of the Criminal Code, subsection 786(1), not
available as a defence — Defence of honest but mistaken belief in consent
of the complainant not jushfied — Sentence of dismissal from the Canadian
Forces too severe

R v PAGE, at 383

Canadian Charter of Righis and Freedoms, paragraph 11(d) —
General Court Martial not an independent tribunal — National Defence Act,
paragraph 238(1)}(6) — New trial can only be ordered on the charge
respect of which a finding of guilt is set aside — Legality and seventy of
sentence — Conviction on charge of second degree murder — Sentence of
life imprisonment with order that accused be ineligible for parole for 15
years — Obligation on General Court Martial to determine the period of
ineligibility for parole — Sentence not too severe

R v DENEAULT, at 182

General Court Martial — Objection to one sentence 1n instructions of
Judge Advocate —Instructions must be looked at as a whole — Accomphce
evidence — Warning no longer required in ordinary cniminal proceedings —
Section 83 of the Military Rules of Evidence makes waring mandatory 1n a
court martal — Manslaughter — Sentence of three years’ imprisonment
grossly 1nadequate — Substitution of sentence of nine years’ imprisonment

R v LAFLAMME, at 145
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SENTENCE — Continued

Natwnal Defence Act, paragraph 140(f) — Included pumishment of
automatic reduction tn rank — Whether contrary to Charter, sections 12 and
15, or Canadian Bill of Rights, paragraph 2(e) — Defimition of “Federal
Board, Commussion or other Tribunal” in the Federal Court Act ncludes the
Court Martial Appeal Court — Federal Court Act section 57 requires notice
to Attorneys General of constitutional question — No notice given— Court
refused to rule on Charier questions — Canadian Bull of Rights paragraph
2(€) not contravened by automatic inclusion of reduction in rank

R.V LYONS, at 130
R v MATTHEWS, at 140

Neglect to the prejudice of good order and discipline — Seventy of
sentence — Reduction 1n rank

R V LECLERC, at 558

Order for new trial — Discretion of convening authonity to decide
mode of new trial — Stay of proceedings — Misconduct by defence counsel
at first tmal and failure of prosecution to report misconduct not justifying stay
of second tnal — Seventy of sentence — Higher sentence imposed after new
trial than at original tnal — Prestdent failed to take into account mitigating
factors — Sentence reduced from two years to one year

R v GRAVLINE, at 224

Sentence — Seventy of sentence — Judge giving inadequate weight
to appellant’s medical condition — Appeal of sentence allowed and new
sentence imposed

R Vv TRUSKOSKI, at 552

Sentencing— Negligence 1n motor vehicle operation causing death—
Criminal Code, section 220 — Evidence of drug use beyond evidence of
prior convichion wrongly admitted — Canadian, rather than German,
sentencing standards should prevail mn the circumstances

R v WALSH, at 222

Sentencing — Sentencing process 1s part and parcel of the tnal —
Accused has night to be present during whole of trial

R V BITTLE, at 24

Seventy of sentence — Accused pleading guilty to four charges of
sexual interference — Sentence of 12 months’ imprisonment upheld

R v ZOHNER, at 216

Seventy of sentence — Appeal from sentence imposed by Standing
Court Martial — Appeal Court has junsdtction to vary sentence upwards or
downwards — Must be mghly persuasive reasons to vary sentence

R v STEWART, at 205

Sevenity of sentence — Appellant improperly 1n possession of public
property having value of § 15,000 — Sentence of four months’ imprnisonment
not excessive or unfit

R vV MARTIN, at 302

Seventy of sentence — General deterrence — Indirect consequences
— Sentence reduced from reduction in rank to severe reprimand

R V SMITH, at 361
Severity of sentence — Grounds for granting leave to appeal not

Iimited to cases where the Judge Advocate has erred in instructing the Court
— Leave may be granted for reasons of public policy

R v BrROWN, at 280

Seventy of sentence — Neghgent performance of duties
R v SMITH, at 312

SENTENCE — Concluded

Seventy of sentence — Sentence of five years’ imprisonment for
manslaughter and torture — Error 1n sentencing must be evident from a
reading of the material which 1s available to the Appeal Court — In the
ab of errora mustbe allowed to stand — Test 1s whether there
1s at Jeast one view of the facts which would justify the finding of guilt and
the sentence imposed — Test satisfied 1n this case

R v BROWN, at 280

Seventy of sentence— Somali prisoner in custody of Canadian Forces
beaten to death — Respondent pleading guilty to failing to protect prisoner
— Sentence 0f 90 days’ imprisonment inadequate— Public policy demands
firm deterrence — Sentence increased to one year

R. v.BOLAND, at 316

SERVICE OFFENCES

Aiding and abetting n torture — Accused not taking steps to protect
prisoner — No evidence that accused ntended to aid 1n the commission of
the offence of torture — Negligent performance of military duty — Standard
of care — Must be a military duty imposed on accused — What constitutes
a military duty — No statutory or regulatory duty imposes an obligation on
members of the Canadian Forces to take positive steps to safeguard prisoners
who are not 1n their direct custody

R v BROCKLEBANK, at 390

National Defence Act, subsection 239(1) — No junsdiction conferred
on Court Martial Appeal Court to substitute a conviction on a charge where
the Court Martial has entered a stay of proceedings — National Defence Act,
section 124 — Negligent performance of a military duty — Military duty
anses from tasking given by superior officer — Duty to exercise command
over subordinates includes duty to safeguard prisoners from physical abuse
— Ewidence — Evidence which related to Charge 1 and was irrelevant to
Charge 2 should not have been considered 1n relation to Charge 2 — No
substantial miscarriage ofjustice resulted — Appeal from sentenceby Crown
— Crown secking more severe sentence — Court must show restraint —
Sentence not clearly unreasonable

R v Sox, at 460

Negiect to the prejudice of good order and discipline — Seventy of
sentence — Reduction in rank

R v LECLERC, at 558

Neghigent performance of a military duty — National Defence Act,
section 124 — Standard of iability 15 objective — Test 15 What a reasonable
person would have done in the circumstances.

R V. MATHIEU, at 363

SEXUAL OFFENCES

Accused pleading guilty to four charges of sexual nterference —
Sentence of 12 months’ impnsonment upheld

R VvV ZOHNER, at 216

Appellant convicted of sexual assault under section 130 of the
National Defence Act — Six- month limitation provision contained in the
summary conviction part of the Crinunal Code, subsection 786(1), not
available as a defence — Defence of honest but mistaken belief 1n consent
of the complainant not justified — Sentence of dismissal from the Canadian
Forces too severe

R V PAGE, at 383

Indecent act — Conduct to the prejudice of good order and discipline
— Sevenity of sentence

R v NELSON, at 560
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SEXUAL OFFENCES — Concluded

Jurisdiction of General Court Martial — Accused charged, inter alia,
under section 93 National Defence Act with behaving in a disgraceful
manner, and as an alternate charge under section 130, with assault contrary
to section 266 of the Criminal Code — National Defence Act, section 70,
prohibits service tribunal from trying any person charged with sexual assault
— Accusedalleged that offences described 1n charges under sections 93 and
130 amounted to charges ofsexual assault and that service tribunal therefore
lacked junsdiction — Section 70 refers to a person charged with sexual
assault— Accused not charged with sexual assault — No flagrant impropri-
ely in the way the charges were formulated — Prosecutors have discretion
to assess the facts and the law to determine what 1s the most appropnate
charge to be laid — Debatable whether the facts as alleged would have
supported a conviction for sexual assault

R v MARSAw, at 509

Sexual Assaulft — Acts constituting sexual assault
R v FITZPATRICK, at 336

Sexual Assauit — Evidence — Common assault — Mens rea —
Seventy of sentence — Appeals dismissed

R v MOSHER, at 482

Sexual harassment — Characterization of content of accused’s
statement — Appeal allowed

R v LALONDE, at 314

TRIAL

Canadian Charter of Rights and Freedoms, paragraph 11(d) —
General Court Martial not an independent tribunal — National Defence Act,
paragraph 238(1)(b) — New tnal can only be ordered on the charge
respect of which a finding of guilt 15 set aside — Legality and seventy of
sentence — Conviction on charge of second degree murder — Sentence of
life imprisonment with order that accused be mehgible for parole for 15
years — Obligation on General Court Martial to determine the penod of
inehigibihty for parole — Sentence not too severe

R v DENEAULT, at 182

TRIAL — Concluded

Order for new tnal — Discretion of convening authonty to decide
mode of new tnat — Stay of proceedings — Misconduct by defence counsel
atfirst traal and faiture of prosecution to report misconduct not justifying stay
of second tnal — Seventy of sentence — Higher sentence imposed after new
trial than at ongmal trial — President failed to take into account mitigating
factors — Sentence reduced from two years to one year

R v GRAVLINE, at 224

Prosecutor’s closing address— Remarks prejudicial and inflammatory
— Statements 1n closing address based on hearsay evidence and rumours
adverted to at tnal — Statement by prosecutor that the accused’s tnal was
about insunng a certain objective standard of conductin the Canadian Forces
wrong 1n law — Directions of the Judge Advocate not sufficiently strong to
negate potential harm done by prosecutor’s address

R v MARsAw, at 509

Sentencing — Sentencing process 1s part and parcel of the tnal —
Accused has nght to be present during whole of tnal

" RV BITTLE, at24

WITNESSES

Absence without leave — Place of duty a question of fact — Defence
of mustake of fact not established — Procedures governing release of
members not contrary to section 15(1) of the Canadian Charter of Rights and
Freedoms — No reasonable apprehension of bias where witness had
previously worked as second 1n command to President of Court Martiat

R v FORSTER, at 6

Credibality of witnesses — Impossibihity of mtervention by appeal
court

R v LEGENDRE, at 335

Ewidence — Wife competent to testify against husband —Nomatenial
inconsistency in the evidence of witnesses — Finder of fact 1s not obliged to
address every aspect of the evidence 1n his or her reasons

R v COLE, at 547
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